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OBECITEYEHUE AJIBOKATOM ITPAB U 3AKOHHbIX NTHTEPECOB CBUJAETEJIA
B YI'OJIOBHOM ITPOLIECCE

Paboma npedcmaesnena kagedpoii eocydapcmeenHoeo u aOMUHUCMPAMUBHO20 NPA8a
Cankm-Ilemepbypeckoeo eocydapcmeeHH020 UHICEHEPHO-IKOHOMUMECK020 YHUGepcUumemad.
Hayunuiii pykosodumenv — dokmop ropuduueckux Hayk, npogeccop 3. I1. Ipueonuc

B cmambe paccmompensl 60npocyl, cé3aHHble ¢ 0becneueHuem adgoKamom npas U 3aKOHHbIX UHMe-
pecos ceudemens 8 yeon06nom npoyecce. Obecneuerue 6e30nACHOCMU YH4ACMHUKOG Ye0A08HO-NPOUEC-
CYaNbHbIX OMHOUWEHUI CIAHOBUMCSL ONPEOesIIOUWUM 8eKMOPOM PepOPpMUPOBAHUS Y20108H020 CYOONPO-
usgodcmea. Packpvimuto npecmynienus:, NpuUMeHeHUI0 K 8UHOBHOMY COOMBEMCMEYIOUUX Mep HAKa3a-
HUs1 CNOCOOCMEYIOmM noayHeHue U 3aKpenieHue 00seKmugHbIX, NPAsoUBbIX NOKA3AHUI ceudemenell.

Karouesnie caosa: ceudemens, ye0108HbLi npoyecc, a08okam, npecmynieHue.
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N. Fedorovskaya

MAINTENANCE OF WITNESSES’ RIGHTS AND LEGITIMATE INTERESTS
BY A COUNSEL IN CRIMINAL PROCEEDINGS

The article deals with the issues related to counsel rights and legitimate interests of a witness in criminal
proceedings. Ensuring of participants’safety in criminal proceedings becomes a decisive thrust of reforming
of the criminal procedure. Detection and application of corresponding punishment to perpetrators are
promoted by acquisition and consolidation of objective and truthful testimony of witnesses.

Key words: witness, criminal proceeding, counsel, crime.

Cratbs 2 Koncruryuuu PO [3] mpoBosmiariia-
eT MpU3HaHKE, COOJTIOACHNUE U 3aIIUTY ITPaB 1 CBO-
0011 yesloBeKa M rpaxkJaHMHa 00sS3aHHOCTBIO TO-
cynapctia. [ocymapcTBeHHas 3allliTa IpaB v CBO-
0o yeaoBeKka rapaHTupyeTcs cT. 45 Koncturyuumn
P®. OngHuM u3 MposiBIeHUI rocyIapcTBEHHOM
3aIMThl KOHCTUTYLMOHHBIX TIPaB HA XKU3Hb, CBO-
001y M JTUYHYIO HEITPUKOCHOBEHHOCTD SIBJISIETCSI
obecrieyeHre OE30MACHOCTU TpaKAaHWHA B OCT-
POKOH(MIMKTHOI chepe yroJOBHOTO CYIOMPOn3-
BojacTBa [1].

HMHcTuTyT cBUeTeNIsl B YTOJIOBHOM Mpoliecce
B COBPEMEHHBII Meproj TpUodpeTaeT Bce 00Ib-
miee 3HayeHue. ObecrneyeHre 0€30MMaCHOCTH yua-
CTHUKOB YTOJIOBHO-ITPOIIECCYATbHBIX OTHOIICHU I
CTAHOBUTCS OMPEIEISIONIMM BEeKTOPOM pedop-
MMPOBaHMS YTOJOBHOTO CyI0ITPOn3BoACTBA. Pac-
KPBITUIO TIPECTYIICHUSI, IPUMEHEHUIO K BUHOB-
HOMY COOTBETCTBYIOIIMX MEP HaKa3aHUs CIIOCO0-
CTBYIOT IIOJTyYeHUE U 3aKpeTieHUe OObEKTUBHBIX,
MpaBAMBBIX TOKa3aHUil cBuaerencit. [ocuen-
CTBUS JDKECBUIETEIbCTBA OUEBUIHBI: CTABUTCS
TOJI YTPO3y BOMPOC O AOCTUKEHUU MCTUHBI, 3a-
TATUBAIOTCS CPOKM PACCIIeIOBAHUS TIPECTYILIC-
HMI1, BAHOBHBIE YXOJIAT OT OTBETCTBEHHOCTH, He-
PENKU CIy9au OCYKIeHUSI HEBUHOBHBIX, TTOITPaH-
HBIMU OCTalOTCSI 3aKOHHBIE MHTEPECHl U MpaBa
MOTEPIIEBIINX OT MPECTYIUICHUS JIU1, B KOHEUHOM
WUTOTe AUCKPEIUTHUPYETCS 3aKOH B IJIa3axX I'pax-
JlaH, TIOIPBIBAIOTCSI OCHOBBI MPABOCYIUS.

[To neiicTBylOIIEMY paHEe YrOJIOBHO-IIPOIIEC-
CyaJIbHOMY 3aKOHOJATeJbCTBY MPOIECCyalbHO-
MPpaBOBOE TTOJIOXKEHUE CBUIETEIIS KaK yYaCTHUKA
YTOJIOBHOTO CYJIOMPOM3BOACTBA HE OIpeaeisi-
Joch. B Teopum yrojsioBHoro mpoiiecca ero Ha-
3bIBaJIM: yYaCTHUKOM YTOJIOBHOTO Tpoliecca,
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CyOBbEKTOM YTOJIOBHO-TIPOLIECCYATIbHOM ESTENb-
HOCTH, YYaCTHHMKOM YTOJIOBHO-IIPOLIECCYaTbHBIX
OTHOIIECHUA.

ITpaBonpuMeHUTEIbHAS TPAKTHKA MTOCAETHUX
JIET CBUAETEIBCTBYET 00 YYaCTUBIIMXCS (DakTax
MPOTUBOIIPABHOIO BO3JAEHCTBUS Ha YYaCTHUKOB
YTOJIOBHOT'O Ipoliecca, B TOM YMCJIe U Ha CBUJIE-
Teseit. Omacasich 3a CBOIO XKU3Hb M 0€30MMaCHOCTD
CBOUX POIHBIX U OJU3KUX, CBUIACTEIN TO-TIPEXK-
HeMY HEOXOTHO COTPYIHMYAIOT C IIPeACTaBUTES -
MM IIPaBOOXPaHUTEJIbHBIX OPraHOB, MO JIFOOBIM
MPEeUIOTOM OHU CTapaloTCsl YKIOHUTHCS OT ydac-
TUS B MIPOM3BOJCTBE 110 YrOJOBHOMY A€y, BCe
yale HaOJIoJal0TCs caydyau U3BMEHEHUs Un OT-
Kaza MX OT paHee JaHHbIX MoKa3aHuil. B 3Hauu-
TeJIbHOM Mepe 3TO 00YCJIOBJIEHO OTCYTCTBUEM Pe-
aJbHOIO MeXaHuU3Ma oOecrevyeHMsT 6e30macHoC-
TU CBUIETENsI, HEOMHO3HAUYHBIM TOJKOBaHUEM
MOJIOXKEHUI O CBUAETEbCKOM MMMYHUTETE, He-
JIOCTaTOYHOU pa3pabOTaHHOCTHIO KPUMMHAJIMC-
TUYECKUX acIleKTOB paboThl co cBupeteneM [1].
IMocne npunsitust YITK P® B 2001 1. co3manbl Bce
HeoOXOoAMMBbIE YCIOBUS IJIsI peaau3aldu IpaB U
CBOOOJT TMYHOCTU B €IUHCTBE C €€ 00SI3aHHOCTSI -
mu. OIHAKO ¢ MOMEHTA BCTYIUIEHMSI HOBOTO YTO-
JIOBHO-MPOILIECCYaTbHOIO 3aKOHA €111e HEIb3sI Of1-
HO3HAYHO KOHCTAaTUPOBATh BHICOKYIO 3(h(PEKTUB-
HOCTb CUCTEMbI FOPUANYECKOM 3aIIUThI JIUII, BOB-
JIeKaeMbIX B c(epy YroJOBHOIO CYyIONPOU3BOI-
CTBa B KQUeCTBE CBUMIETEJIS.

C TOYKM 3peHUsI MPAKTUUECKOTrO TPUMEHEHUS
MHOTIME HOPMbI OTE€Y€CTBEHHOIO YTrOJIOBHO-MPO-
LIeCCYaJIbHOTO 3aKOHOATEILCTBA, perJIaMEHTUPY-
OIIIETO yYacTHe CBUIETEISI B YTOJIOBHOM IpOLIEC-
ce, 0 CUX IOp HYXIAlTCsI B COBEPIIEHCTBOBA-
Hum [1].



O0ecneyeHne aBOKATOM IpaB ¥ 3AKOHHBIX HHTEPECOB CBUACTE/IAA B YTOJIOBHOM IIPOLIECCE

Crenyronmm I1arom 10JiKHa CTaTh paTuduKa-
s Poccueit KonBennium OOH mipotus TpaHc-
HALlMOHAJIbHOW OPTaHM30BAHHOM IMPECTYITHOCTU
oT 15 Hos10ps1 2000 1. Cr. 24 «3a1mmTa cBUaeTene»
MPEINMChIBaeT KaXKIOMY rOCydapCTBY-y4aCTHU-
Ky IpUHUMATh, B IIpeiesiax CBOMX BOBMOXXHOCTEHH,
Haaexalire Mepbl, HaripaBJIeHHbIE Ha oOecIie-
yeHre 3(PHEeKTUBHOI 3alIUTHI OT BEPOSITHON Me-
CTU WIM 3allyTMBaHUS B OTHOILIEHUU Yy4aCTBYIO-
IIMX B YTOJOBHOM IIPOM3BOACTBE CBUAETENCH (1
MOTEPIIeBIINX, TOCKOJbKY OHU SIBJISIFOTCSI CBUIIS-
TeJISIMU), KOTOpbIE NalOT IMOKa3aHUs B CBSI3U C
MPeCTYIUICHUSIMU, OXBaTbiBaeMbIMU KOHBeHIIM-
eif, 1 B HaJJIeXXalllMX CIyJasiXx B OTHOIIEHUU MX
POICTBEHHUKOB U APYIUX OJIM3KUX UM JIULL.

CBueTesst «poxXaaeT» COObITUE MPECTYIIE-
HUsI, TIO3TOMY OH He3aMEHUM U He TTOJIEXKUT OT-
BOJY, B YaCTHOCTH, M0 IPUYMHE €ro 3aHTEPeCco-
BaHHOCTH B nejie. BbI3oB cBuaeTenel U ux I0I-
POC OCYIIIECTBISIIOTCS B ITOPSIIKE, YCTAHOBJIAEHHOM
ct. 187—191 YIIK PO*,

IIpaBo SBUTHCSI ¢ aABOKATOM PaCIIpOCTpaHsI-
€TCsl He TOJIbKO Ha TeX CBUAETEeJIe, B OTHOILIEHU U
KOTOPBIX MPEANPUHSTHI KaKMe-JIM00 Mpoleccy-
aJIbHbIE JIEMCTBUS IO UX YTOJOBHOMY Ipecieno-
BaHupo. OT cBUAETEsI He TpedyeTcsl OObSICHATh
MPUYMHBI, IO KOTOPBIM OH SIBWJICS C aIBOKATOM.
SIBKa ¢ anBOKaTOM HU B KOEM cJiyyae He JOJDKHA
paccMaTpuBaThCs cliefoBareseM Kak (akT, yiIu-
YaloII1ii BbI3BAHHOE JIMIIO B COBEPILIEHUU IIpe-
cryruieHus. CBUAETENb HE MOXKET ObITh IPUHY I -
TeJIbHO MOJIBEPIHYT CyAeOHOM 3KCHepTU3e Win
OCBMJIETEILCTBOBAHMIO, 32 UCKJIIOUEHHEM CJIyda-
eB, MPeIyCMOTPEHHBIX YacThlO TepBoOii CT. 179
VIIK P®. B ciydae ykjioHeHMs OT SIBKU 0€3 yBa-
SKUTEJIbHBIX IIPUYMH CBUIETEIb MOXKET OBITh IO/~
BEPrHYT IIPUBOLIY.

3aluyTa U BOCCTAaHOBJEHUE HAaPYIIEHHBIX
IpaB U 3aKOHHBIX MHTEPECOB CBUAETESI 0bec-
MeYMrBaeTCsl MyTeM O0XKaJlOBaHMS AEHCTBUS
(Ge3neiicTBUE) JOMKHOCTHBIX UL TIPOKYPOPY U
B cyd. Mepnl 6€30MacHOCTU, MPeayCMOTPEHHbBIE
VIIK u ®enepanbHbM 3aKkoHOM «O rocy1apcTBEeH-
HOW 3allMTe MOTEPIEBIINUX, CBUIETEIECH U UHBIX
Y4aCTHUKOB YTOJOBHOI'O CYyIOIIPOU3BOICTBA» OT
20.08.2004 1. Ne 119-®@3 [4, ct. 25] TakKe SIBJIsI-
eTcs (haKTOpPOM, TapaHTUPYIOLIMM TIpaBa, CBO0O-
IIbl U 3aKOHHbIE MHTEPEChl CBUIeTeNs. B 1emsax
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peanu3aliyi Ha3BaHHOI'O 3aKOHa YTBEPXKIEHO
IMocranosnenue IlpaButenbctBa PD «I1paBu-
Jla IPUMEHEHMS OTIEJIbHBIX Mep 0€3011aCHOCTHU
B OTHOILIEHMM MOTEPHEBIIUX, CBUAETEICH U
WHBIX YYACTHUKOB YTOJOBHOIO CYIOIIPOU3BOI-
ctBa» oT 27.10.2006 . Ne 630 [5, cT. 4708] 1 om-
peleseHbl OpraHbl, OCYIIECTBIISIONINE MEPHI Oe-
30I1aCHOCTU. YTOJIOBHBIM KojekcoM P® mnpeny-
CMOTpEHa yroJoBHasi OTBETCTBEHHOCTD 3a MpH-
HYXJIEHME CBUIETEJS K Jadye MOoKa3aHUM IyTeM
MIPUMEHEHHUs yIrpo3, IIaHTaXa MM MHBIX He3a-
KOHHBIX JIEMCTBUI CO CTOPOHBI CIEA0BATENS WU
Jva, IPOU3BOISAIIETIO JO3HAHUE, 4 PaBHO APYy-
roro JILIa ¢ BeaAoMa WJIM MOJIYaJIMBOIO COIIacHs
cliegoBatesisl Wid Julia, IPpOU3BOISIIErO J03Ha-
Hue (ctT. 302 YK P®), a Takke 3a MOJAKYIT CBU-
IeTesisl B LeIsIX Jaud UM JOXHBIX IToKa3aHMI
(ct. 309 YK POD).

dusnueckoe M MCUXOJOTUIECKOES BO3ACH-
CTBUE Ha CBUJETEIEH, TOTEPIIeBIINX, WIEHOB UX
ceMell ¢ 11eJIbI0 HEeIOIyIIeHUs] Jauyd UMU IpaB-
JNUBBIX TTOKAa3aHUI MPUBOIUT K TOMY, UTO IIpe-
CTYITHUKM YXOIST OT OTBETCTBEHHOCTU M, UYB-
CTBY$ CBOIO O€3HAaKa3aHHOCTb, IMPOIOJIXKAIOT 3a-
HUMAaTbCS MPOTUBOIIPABHON NEsATEIbHOCTHIO,
COBEpIIAIOT HOBBIE MPECTYILICHUS C ele 00JIb-
1€l KeCTOKOCThIO U IIMHU3MOM. UIMeHHO I10-
3TOMY MpoOJieMbl obecrieueHusl 0€30MacHOCTH
CBUJETENEN HAaXOMsT OTpakeHue B HallOHaJb-
HOM 3aKOHOJaTeJIbCTBE OOJIBIIMHCTBA CTpaH
MUpPOBOTro coodiectna [2, c. 23].

B YIIK P® npenycMoTpeHbl Mepbl Oe3omac-
HoctH (4. 3, cT. 11 YIIK P®). JlaHHbIE MephI He
TOJIBKO OJMH U3 CIIOCOOOB OCYIIECTBAEHUS FOCY-
JIapCTBOM CBOEM KOHCTUTYLIMOHHOI 00sI3aHHOC-
THU 10 3allMTE IIpaB M CBOOO I UeIoBeKa U Irpaxkaa-
HWHA, HO U CpeaCcTBO Oojiee a(p(PeKTUBHOTO OCY-
LLIECTBJIEHUSI CAMOT'0 YTOJIOBHOTO CyIOIPOU3BO/I-
cTBa. Mephl, obecrnieunBaloiie 6e30MacHOCTh
cBuzeres, 3akperuieHbl B YITK PD B ciieayrommx
crathsx: cT. 11, 4. 9 ct. 166, 4. 2 cT. 186, 4. § CT.
193, m. 4 4.2, 3ct. 241, 4. 5 cT. 278. Mepnl nipea-
CTaBJISIIOT CO00I KOMILIEKCHBI MEXOTpacaeBoOi
MHCTUTYT, KOTOPBIA BKJIIOUYAeT B ce0s1 YrOJOBHO-
IPaBOBBIE, YTOJIOBHO-MPOLIECCYalbHbIE, AAIMUHU -
CTpaTUBHBIE, COLIMAILHO-IIPABOBbIE MEPHI, Ha-
MpaBJeHHbIE Ha BBISIBJICHUE U IIpeaynpexie-
HUE MIPECTYIICHU.
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INPUMEYAHUE

* ComnacHo Ornpenenenuto Koncruryuuontoro Cyma P® or 6 despainsa 2004 . Ne 44-O noyioxeHue, comep-
Kaiieecs B yacTu TpeTheil ctatbyt 56 YIIK PD, He MOXET CIyKUTh OCHOBAHMEM [IJIs1 BOCIIPOM3BENEHUS B XOI€
Cy/IeOHOTO Pa3dMpaTesIbCTBA COMEPKaHUSI TTOKa3aHW TTOI03peBAEMOT0, OOBUHSIEMOTO TaHHBIX B XOZIE MOCY/Ie0-
HOTO MPOM3BOACTBA ITO YTOJOBHOMY JEJIy B OTCYTCTBME 3alllUTHUKA M HE MOATBEPXKICHHBIX UM B CyIe, IyTeM
JIOTIpOCa B KQUeCTBE CBUIETEJIS, TO3HABATEISI VI CJIEAOBATENSI, IPOM3BOAMBIIETO JO3HAHWE WM TTPEIBAPUTEIb-
HOE CJICJICTBUE.
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